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1. INTRODUCTION AND

Domestic violence remains a deeply rooted social problem. Although
the number of reports of violence is increasing, many of them do not
reach the court, leaving victims unprotected and perpetrators
unpunished. Even when cases are brought to trial, the quality of justice
often does not meet the needs of victims. Therefore, it is important to
analyze the response of the legal system to understand its ability to
deliver justice and prevent recurrence of violence.

The purpose of this monitoring is to collect, systematize and analyze court
decisions in cases related to domestic violence, classified under Article 126-1
of the Criminal Code of Ukraine. T h e study covers the period from 2019 to
2023 and aims to identify trends in court practice in these cases, as well as
the peculiarities of consideration and decision-making by the courts of first
instance.

The monitoring not only raises awareness of the scale of the
problem of domestic violence, but also allows us to assess how
effectively the judicial system responds to the challenges of domestic
violence.

The analysis of sentences imposed, the frequency of their
application, and the wording in judges' decisions allows us to assess the
general trends in domestic violence cases in Ukraine.

The report also helps to identify areas for improvement in law
enforcement practice to ensure a proper approach to the consideration
of such cases. We hope that the findings will serve as a basis for
strengthening efforts to advocate for necessary changes in the field of
combating domestic violence and protecting the rights of victims.

This report is our contribution to the protection of women's rights
and is intended to emphasize the importance of providing adequate
legal assistance to victims of domestic violence and ensuring the right



access to justice. It will also serve as a basis for future advocacy for
necessary changes to ensure justice and protect the rights of every
victim.

\eii=NelgRaIdnallgtellsrziVAiDue to the peculiarities of legal terminology and for ease of reading,
this report uses the term "victim" in a general sense and refers to both men and women

who have experienced domestic violence. We recognize the importance of gender-
sensitive language and strive to be as inclusive as possible in our analysis.

(\[eXd=NeTa B Er-CINeIdelVIEe1sE Al legal provisions, including regulations and sanctions, are used in
this report in the version that was in force during the research period (2019-2023).



The purpose of the monitoring

The purpose of this monitoring is to identify gaps in the judicial system and
determine the effectiveness of the judicial response to cases of domestic
violence classified under Article 126-1 of the Criminal Code of Ukraine. The
monitoring covers the period from 2019 to 2023 and aims to investigate how
the legal system functions in the context of this complex problem, as well as
to identify the dynamics of changes in judicial practice.

Data collection methods

In preparing this analysis, work was carried out in several areas:

The article analyzes the court decisions of the courts of first instance in
the form of verdicts on charges of domestic violence under Article 126-1
of the Criminal Code of Ukraine for the period of 2019-2023.

The article examines the court decisions of the courts of first instance
in the form of rulings that decided to terminate proceedings in cases on
charges of domestic violence under Article 126-1 of the Criminal Code of
Ukraine for the same period.

Statistical data posted on the official websites of the Judiciary of
Ukraine, the Office of the Prosecutor General, the European Court of
Human Rights, as well as data obtained from the National Police of
Ukraine were analyzed.

The research of court decisions was based on the use of open court
registers, in particular, the system of analysis of court decisions
VERDICTUM. This is a specialized multifunctional product that allows
you to select a case based on similar criteria for analysis and is
synchronized with the Unified State Register of Court Decisions in
accordance with the Law of Ukraine "On Access to Court Decisions"(1)
and the Procedure for


https://zakon.rada.gov.ua/laws/show/3262-15#Text

DecisionsWand the Procedure for Maintaining the Unified State Register
of Court Decisions?®. VERDICTUM operates as an automated system for
collecting, storing, protecting, recording, searching and providing
electronic copies of court decisions. Data was processed manually or
using automated methods.

number of number of number of number of

verdicts that verdicts court rulings judgments

year required included in that required included in

analysis the analysis analysis the analysis
2019 255 246 163 75
2020 1079 968 320 211
2021 1809 1536 208 118
2022 1278 1018 115 62
2023 1954 1590 204 98

Primary data and sample

Two types of court decisions were selected for analysis:
m verdicts on charges of domestic violence;
m decisions to terminate proceedings in these cases.

Official statistics on the number of cases registered and sent to court
under Article 126-1 of the Criminal Code of Ukraine were also studied.
The statistics were obtained from open sources, such as the Judiciary of
Ukraine, the Office of the Prosecutor General and the National Police of
Ukraine.

To ensure full geographical coverage of the study, court decisions from
all regions of Ukraine were selected for analysis.

We analyzed all available cases for the specified period, published in
the Unified State Register of Court Decisions and available in the
VERDICTUM system. The cases were not selected randomly;


https://zakon.rada.gov.ua/rada/show/v1200910-18#n1275

the study covered the entire available database, which increases the
representativeness and completeness of the results.

Data collection procedure

The monitoring was conducted using the technical tools of the
VERDICTUM system, a specialized multifunctional product that allows
selecting cases based on similar criteria for analysis and synchronizes with
the Unified State Register of Court Decisions. The VERDICTUM system
allows you to search by the following indicators:

The following indicators were used to search for court decisions in the
form of a verdict:

search by legal acts - Article 126-1 of the Criminal Code of Ukraine;
court of first instance;

form of court decision - a verdict;

decision-making period - the relevant year;

type of court proceedings - criminal.

The following indicators were used to search for court decisions in the
form of a ruling:

search by legal acts - Article 126-1 of the Criminal Code of Ukraine;
court of first instance;

form of court decision - ruling;

result of the decision - the proceedings were terminated,;

result of the decision - proceedings terminated due to the
expiration of the statute of limitations;

decision-making period - the relevant year;

type of proceedings - criminal.

Methods of analysis

The study used both quantitative and qualitative methods of analysis.
Quantitative analysis included consideration of the number of cases for
each year, as well as analysis of the frequency of verdicts and rulings.



The qualitative analysis covered the type of violations, the measure of
restraint, the wording of judges' decisions and their relevance to the
real needs of victims.

Statistical methods were used to analyze the data, as well as search
indicators, such as keywords and legal acts, which allowed us to identify
relevant decisions for detailed analysis.

Probable error

Taking into account the provisions of the Resolution of the Cabinet of
Ministers of Ukraine

"Some Issues of Ensuring the Functioning of Information and
Communication Systems, Electronic Communication Systems, Public
Electronic Registers under Martial Law" of 12.03.2022

No. 2633, some court decisions could not be analyzed due to limited
access to the Unified State Register of Court Decisions.

According to the available information, the total percentage of
closed cases in accordance with this Resolution is approximately 6.65%
of the total number of analyzed cases for the period 2019-2023. The
highest percentage of closed cases was observed in 2020 and 2021,
amounting to 13.31% and 12.39%, respectively. In 2022 and 2023, this figure
dropped significantly to 2.22% and 0.24%, respectively.

However, in some cases, we were able to partially investigate the facts

and verdicts of these closed cases. In 2019 - 62 cases out of 62 closed, in
2020 - 157 cases out of 157 closed, in 2021 - 1,000 cases out of 1,000
closed.
205 cases out of 205 closed, in 2022 - 24 cases out of 24 closed, in 2023
- 3 cases out of 4 closed. In particular, it was possible to analyze
information on the decisions made, as well as the gender of victims and
offenders.

There is also a discrepancy between the number of cases analyzed in
the VERDICTUM system and the statistics posted on the website of the
Judiciary of Ukraine, which is probably due to the failure to enter some
court decisions into the Unified State Register of Court Decisions.

3 https://zakon.rada.gov.ua/laws/show/263-2022-%D0%BF#Text


https://zakon.rada.gov.ua/laws/show/263-2022-%D0%BF#Text
https://zakon.rada.gov.ua/laws/show/263-2022-%D0%BF#Text

number of cases

year number of cases analyzed in analyzed from the
this report Judiciary website

2019 321 319

2020 1179 1194

2021 1654 1658

2022 1080 1042

2023 1688 1681

The error found by during the processingof data is Ilow, with
an average of 0.64%, which indicates that the overall results of the study
are quite accurate. Given the small percentage of error, it has minimal
impact on the final conclusions. Even the largest error in 2022 (+3.65%) is
not critical, so the overall trends remain valid.

The difference in the number of cases analyzed by us and the number
of proceedings reviewed from the Judiciary website may be due to
several factors:

Limited access to data. Due to the restrictions imposed during the
martial law period, some court decisions were not available, which
may have affected the possibility of full access to all data.

Uniformity of case categories. Official judicial statistics may take
into account certain categories of cases that are not always
reflected in the texts of court decisions used in this analysis (e.g.,
cases that were referred or reopened but not finalized by a verdict
or ruling, or decisions that did not enter into force during the
reporting period, etc.)

Time of entering data into the register. It is possible that not all
cases were promptly entered into the Unified State Register of
Court Decisions or updated in the database.

Analysis methodology. There may be a discrepancy in the
identification of types of proceedings or verdicts between the
methodology used in this report and the methodology



used in this report and the methodology used by the Judiciary.

Other statistical deviations. In particular, statistical data may
have certain discrepancies due to technical failures, duplication
of cases or their different stages in the judicial system.

Statistics on victims

When analyzing the court decisions identified during the monitoring,
victims were classified according to the following criteria:

Gender of victims: the number of women and men who were

victims of violence.

Type of relationship: cases of spousal violence, violence against
cohabitants and violence between adult children and parents.

Presence of minors: the nhumber of cases in which children were

witnesses or victims.

Years of analysis: data was collected for the period of 2019-2023.

kinship
with the offender

moth

violence

spousal
Eglother relatives

ﬁ?;/ence

father
sister

daughter
grandmother,

grandfather

. . mother-in-law,
wife /wife
other relatives

cohabitant impossible to

determine

minors

(victims / were present during
the commission of violence)

impossible to
determine

man

woman,

-5

gender
victims

of



kinship
with the abuser

violence
against other

spousal violence ]
relatives 497

559

father

sister daughter
/ son

grandmother,
grandfather,
mother-in-law,
daughter-in-
law, other
relatives

wife /wife not specified

spouse / partner
cohabitant

minors

(victims / were present during
the commission of violence)

kinship
with the
abuser violence
moth against other
er relatives 643
spousal violence ather
811 sister

daughter

grandmother,

ather
mother-in-law,
daughter-in-law

other relatives

248
n

impossible to
determine

wife / partner 7husband / partner

minors

(victims / were present during
the commission of violence)

gender of
victims

impossible to
determine

man

woman

gender  of
victims

impossible to
determine
-4

husban

woma



kinship
with the

abuser violence
mother against other
relatives 472

spousal violence
579

father

sister

wife / partne - husband / partner

minors

(victims / were present during
the commission of violence)

kinship
with the abuser
violence

against other
relatives 745

moth

spousal
violence 942

father

sister
daughter

other relatives
woman

not possible
determine
husband / partner

13
wife
cohabitant

minors

(victims / were present during
the commission of violence)

sex of
victims

husband

fermgle

sex of
victims

impossible to
dn'lsand >

man




Note: Due to the fact that there may be several victims in one case, the number of victims
does not always equal the number of cases.

The term "spousal violence" refers to violence between spouses/former spouses or between

persons who live or used to live together.

The term "violence between adult children and parents/other relatives" refers to violence
committed by adult children against their parents, grandparents, stepmothers, mothers-in-
law or daughters-in-law, nieces, aunts or other relatives.

Chapter summary

In this section, we have described in detail the methodology of the
study aimed at analyzing court practice under Article 126-1 of the
Criminal Code of Ukraine for the period of 2019-2023. The monitoring
covered all available court decisions from all regions of Ukraine, which
ensured full geographical coverage and representativeness of the
sample.

Despite some limitations related to the lack of access to data during
martial law, the overall error is insignificant and does not significantly
affect the accuracy of the results. The research methodology provides a
reliable basis for drawing conclusions and recommendations aimed at
improving the effectiveness of the judicial response to domestic
violence in Ukraine.



3.1. DYNAMICS OF COURT DECISIONS IDENTIFIED DURING THE
MONITORING

Dynamics of the number of cases of domestic violence:

For its part, according to the National Police's data on the number of
statements and reports of offenses and other events related to domestic
violence:

325 381 . ..... .

______ : 244 381
----- . t 208 784

141814
cases

291 428

We can see that, similar to the general dynamics of cases, the number of
applications and reports increases sharply in 2020, continues to grow in
2021, and decreases in 2022.

At the same time, the Office of the Prosecutor General has its own
statistics on criminal offenses under Article 126-1 (domestic violence), for
which proceedings were sent to court:



According to this data, there is also a decline in court proceedings in
2022 and, in particular, a significant increase in 2020.

Interim conclusions

A comparison of data from the National Police, the Prosecutor
General's Office and the number of cases provides a broader picture of
the dynamics of domestic violence in Ukraine.

In 2022, there was a decrease in the number of cases and
applications, which is likely due to the full-scale Russian invasion of
Ukraine, mass evacuation, limited access to legal aid and slightly
changed priorities of state institutions.

3.2. KEY INDICATORS BY REGION

This section provides data on the regional dynamics of the number of
domestic violence cases, as well as highlights the regions with the
highest number of cases, sharp changes and decreases in the number of
cases.

Regions with the highest number of cases:

m Lviv region: particularly high in 2021 (146 cases), 2022 (136 cases) and
2023 (163 cases).

m Dnipro region: consistently high number of cases, with a peak in
2023 (122 cases).

m Zakarpattia region: significant increase in the number of cases in
2022 (100 cases) and 2023 (109 cases).



m Sumy region: significant increase from 2019 (17 cases) to 2023 (106
cases).

Regions with the lowest number of cases:

m Luhansk region: a sharp decrease in the number of cases in 2022
(2 cases) and no cases in 2023.

m Kherson region: decrease to 7 cases in 2022 and only 2 cases in
2023.

m Volyn region: low figures in 2019 (0 cases) and 2022 (9 cases), but an
increase in 2023 (36 cases).

Increase in the number of cases:
m Sumy region: from 17 cases in 2019 to 106 cases in 2023.
m Kyiv region: from 2 cases in 2019 to 90 cases in 2023.

m Odesa region: a significant jump in 2023 (135 cases) compared to
previous years.

Decrease in the number of cases:

m Donetsk region: after a peak in 2021 (144 cases), the number of
cases decreased to 13 in 2023.

m Kherson region: decrease from 70 cases in 2020 to 2 cases in 2023.
m Luhansk region: from 38 cases in 2021 to O cases in 2023.

For example, there was a noticeable decrease in the number of cases in
the regions affected by the hostilities: Donetsk, Luhansk and Kherson
regions. A sharp decline in the number of cases in 2022-2023, which is
likely due to active hostilities and the temporary occupation of the
territories.

Regional specifics

Volyn region: no cases in 2019 and a gradual increase to 36 cases in 2023
may indicate improved detection and response to domestic violence.

Zakarpattia region: a sharp increase in the number of cases in 2022
(100 cases) may be due to an increase in the number of internally
displaced persons, and therefore affects the statistics in the regions
that host IDPs.



Most regions of Ukraine demonstrate a gradual increase in the
number of domestic violence cases during 2019-2023. This trend is
noticeable in Lviv, Zakarpattia, Rivne, Ternopil, and other regions.

3.3. IMPACT OF GLOBAL EVENTS
Impact of the COVID-19 pandemic (2020-2021)

Quarantine measures in Ukraine began in March 2020 and lasted until July
1, 2023. This included lockdowns, closure of businesses, travel restrictions,
and a lot of time spent at home.

The number of domestic violence cases increased significantly during the
pandemic. In 2020, 1179 cases were registered (an increase from 321 in
2019), which may be due to isolation, financial difficulties, and stress from
lockdowns. In 2021, the number of cases reached 1654, indicating that the
social impact of the pandemic continued even after restrictions were eased.

Impact of a full-scale Russian invasion (2022)

In 2022, the number of cases decreased to 1080, which can be
explained by the evacuation of the population from dangerous regions,
the overload of the judicial system and the change in society's focus on
survival during the war. In 2023, the number of cases increased again to
1688, which may indicate a return to legal processes in more stable
regions.

The impact of mass migration of women to Europe

According to Eurostat, 4,125,000 women were granted temporary
protection in Europe in 2022, and 3,950,000 women in 2023. These data
indicate a significant migration movement due to the war and affect
the regional dynamics of domestic violence.

Source: Eurostat.



https://ec.europa.eu/eurostat/databrowser/view/migr_asydcfstq/default/table?lang=en

Summarizing the results analyzed above, the following can be stated

mThe COVID-19 pandemic significantly affected the growth in the
number of cases in 2020-2021.

m The full-scale invasion of Russia led to a temporary decrease in the
number of cases in 2022.

m 2023 shows a new peak, possibly due to the relative stabilization of
the overall security situation in the country, the resumption of full-
fledged work of law enforcement agencies and the judicial system.

m Regional differences reflect the impact of internal migration and
hostilities.

mmass migration of women to Europe has affected the domestic
statistics of domestic violence cases.



4. ANALYSIS OF THE TYPES OF

This section provides a comprehensive analysis of the application of
various types of punishment to persons accused of domestic violence in
Ukraine in the period from 2019 to 2023.

41. LEGAL FRAMEWORK AND TYPES OF PUNISHMENT

In accordance with Article 126-1 "Domestic Violence" of the Criminal Code
of Ukraine, domestic violence in 2019-2023 is punishable by the following
main types of punishment

m Community service for a period of 150 to 240 hours.
m Arrest for up to six months.

m Restriction of liberty for up to 5 years.
EImprisonment for up to 2 years.

These types of punishments allow the court to take into account the
individual circumstances of each case and the severity of the crime.

It should be noted that during the analysis of the data obtained, thanks
to monitoring, a tendency was noticed that courts apply a fine as a
punishment, along with the above-mentioned types of punishment. It
was applied on the basis of Art. 69 of the Criminal Code of Ukraine, which
allows for a lighter sentence than provided by law, with the obligatory
motivation of such a decision.

In addition, in 2022 and 2023, court decisions noted that some
perpetrators were military personnel (8 people in 2022 and 20 people in
2023) . However, special types of punishment began to be applied only in
2023. These punishments in cases of domestic violence included: service
restrictions (Article 58 of the CCU), arrest in the brig (Article 60 of the CCU)
and detention in a disciplinary battalion (Article 62 of the CCU). These
types of punishments are imposed only on military personnel.



Usually, military personnel are punished in the same way as civilians,
but special punishments are rarely applied and only when the nature of
the crime, the identity of the perpetrator and the circumstances of the
case require a special approach.

Dynamics of sentencing by years

2019 types of punishment 321 cases
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work freedom freedo liber freedom
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2020 types of punishment 1179 cases
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2022 types of punishment 1080 cases
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In general, community service is the most common type of punishment
for offenders, with the number of cases increasing from 125 in 2019 to
688 in 2023. This may indicate a tendency of courts to impose less severe
sanctions in order to re-socialize offenders.

Fines, for example, are a very rare type of punishment in all regions.
Fines were not applied at all in Volyn, Dnipropetrovs'k, Donetsk,
Kirovohrad, Luhansk, Mykolaiv, Kherson, Kharkiv, Cherkasy, and
Chernivtsi regions.

At the same time, there is a tendency to increase the number of
cases of restriction and imprisonment, which may indicate a more
severe approach of the courts to domestic violence.

42. KEY INDICATORS BY REGION

Analysis of statistical data shows that community service is the most
common type of punishment in most regions of Ukraine. In particular,
high percentages of this type of punishment are observed in the
following regions:



community service
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Khmelnytskyi e
49%
Cherkasy
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Chernivtsi
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Mykolaiv
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Other regions also demonstrate a significant percentage of community
service sentences, mostly exceeding 30%.

As for the differences in the severity of punishments, the following can be
noted:

Kharkiv region is characterized by a more balanced distribution between
different types of punishment. Public works accounted for 31.12%,
imprisonment - 20.33%, and arrest - 14.11% of the total number of sentences
imposed. This distribution indicates the use of a wider range of sanctions
depending on the circumstances of each case.

Lviv region, on the contrary, has a high percentage of community
service - 60.48%, while imprisonment is applied in 12.23% of cases. This
indicates a tendency to impose lighter sentences and a focus on
rehabilitation measures.

High rates of imprisonment (with and without probation) are
observed in the following regions:

mLuhansk region: deprivation of liberty with probation - 34.29%,
without probation - 8.57%.

mKharkiv region: imprisonment with probation - 20.33%, without
probation - 13.28%.



mKirovohrad region: imprisonment with probation - 23.64%, without
probation - 11.82%.

Some regions demonstrate a high rate of arrests. In these regions,
arrest is used as an effective means of punishment, possibly as an
alternative to longer imprisonment or due to the specific nature of the
offense.

arrests Khmelnytskyi

lvano-Frankivsk

We can also observe uneven use of probationary sentences.

deprivation of liberty Sumy
with probation region

2,6%

Luhansk

Kirovograd
region

Kherson

10%

The Western regions (Lviv, Ivano-Frankivsk, Ternopil) use community
service more often and have lower rates of imprisonment. The Eastern
and Southern regions (Luhansk, Kharkiv, Odesa) use imprisonment and
restricted liberty with a probationary period more often.



High percentage of imprisonment without probation in some regions.
Kharkiv region: 13.28% of imprisonment without probation. Poltava
region: 8,28%. This is higher than the national average.

Significant differences between regions in the application of certain
types of punishment indicate the lack of a standardized approach. This
may be due to various factors: court workload, judges' qualifications,
local traditions and practices.

The increase in the number of domestic violence cases and the
severity of the penalties reflects the increased attention of the state
and society to this problem. Harsher penalties can have a preventive
effect, helping to deter repeat offenses.

In the case of military personnel, the use of special punishments
indicates the adaptation of decisions to martial law.



For the legal analysis of the results identified during the monitoring,
this report focuses on specific legal instruments, as they play a key role
in the process of considering domestic violence cases.

Each of the areas selected for analysis is related to mechanisms that
directly affect the possibility of bringing perpetrators to justice or
releasing them from liability, applying fair punishment to the
perpetrator or initiating criminal proceedings.

In order to properly assess the effectiveness of the application of
criminal law in combating domestic violence, the correctness of their
implementation by the courts and the adequacy of the response of the
prosecutor's office, in particular in case of improper law enforcement,
the following blocks were identified for detailed analysis:

Reconciliation agreements and plea bargains are common tools
in criminal proceedings, particularly in domestic violence cases.
However, they can be risky, especially when courts do not
investigate whether the reconciliation agreement is truly freely
entered into at the initiative of the victim or whether the victim
has given her written consent to enter into a plea agreement. The
analysis of this instrument is aimed at identifying such risks.

Exemption from criminal liability due to effective remorse implies
that the accused admits guilt



and sincerely repents of the offense. It is important to analyze
whether this mechanism is applied fairly in domestic violence
cases and whether it allows offenders to avoid punishment due
to judges' misinterpretation of the law.

Release due to reconciliation between the perpetrator and the
victim - the choice of this area allows us to assess to what extent the
analyzed cases of release from liability had legal grounds for
applying this norm in domestic violence cases.

Release on bail - this mechanism is rarely used in domestic
violence cases, but requires the court to examine the possibility
of release from liability, taking into account all the circumstances
of the case and the rights of the victim.

Release due to change of circumstances - this mechanism can be
used as a basis for releasing the offender from liability if changes
in the life of the accused indicate that he or she is no longer a
public danger. The analysis of this tool helps to understand how
courts assess such circumstances.

The victim's withdrawal of charges as a ground for closing the
proceedings was an active practice in 2019-2020, but its use has
subsequently decreased due to |legislative restrictions.
Nevertheless, some cases of closure of proceedings based on the
victims' refusal still occurred.

In this section, we will analyze the practice of using agreements in
criminal proceedings in domestic violence cases. Plea bargaining in
criminal proceedings is an important tool that allows for the settlement
of a conflict between the parties on the basis of mutual consent,
contributing to the efficiency of justice and saving resources.

The purpose of this section is to identify the key trends and problems
that arise, in particular, in the application of agreements in domestic
violence cases.



According to Chapter 35 of the Criminal Procedure Code of Ukraine,
there are two main types of agreements:

Reconciliation agreements between the victim and the suspect or
accused.

Plea agreements between the prosecutor and the suspect or
accused.

In this section, we will conduct an in-depth analysis of the practice of
applying agreements in criminal proceedings in domestic violence cases
for the period of 2019-2023. We will analyze the peculiarities of the use of
reconciliation agreements and the specifics and role of plea agreements in
the criminal process, and this will be the logic behind the structure of this
section.

Reconciliation agreements

This section analyzes the peculiarities of the application of reconciliation
agreements in criminal proceedings on domestic violence in Ukraine in
the period of 2019-2023.

Taking into account the provisions of Chapter 35 of the Criminal
Procedure Code of Ukraine, we study the legislative basis of this
mechanism, its compliance with international standards and practical
implementation in the judicial system.

The analysis of legislative changes, court practice and specific
examples of court decisions allows us to identify trends and problems
that arise when concluding and approving reconciliation agreements in
domestic violence cases. In particular, who initiates them and how
courts verify compliance with the legal requirements in this aspect,
whether the agreed punishment meets the legal requirements, and
what are the grounds for refusing to approve reconciliation agreements.

Legal basis for reconciliation agreements

Article 468 of the CPC of Ukraine defines the types of agreements that
can be used in criminal proceedings, but it should be noted that in cases
related to domestic violence, only the victim, his or her representative or
legal representative can initiate a reconciliation agreement. This
provision is enshrined in part one of



of Article 469 of the CPC of Ukraine and aims to protect the rights of
victims from possible pressure from the offender.

Statistics on the conclusion of reconciliation agreements

During the period from 2019 to 2022, there was an active use of
reconciliation agreements in domestic violence cases. Below are the
statistics of concluded agreements in comparison with the total number
of cases considered:

PERCENTAGE OF CONCILIATION AGREEMENTS CONCLUDED

number of cases .

- number of .

agreements

Note to the graph: Despite fluctuations in percentages, reconciliation agreements remain a
common practice in domestic violence cases. A decrease in the percentage of
agreements concluded in 2022 may indicate increased awareness of victims of their
rights or a change in court practice.

The analysis shows that the courts mostly comply with the
requirements of Part 1 of Article 469 of the CPC of Ukraine, checking the
initiative of the injured party when entering into a plea bargain.

However, there are cases, which are highlighted later in this section,
when courts do not reflect information about the initiator of the
agreement in the verdicts or approve agreements without investigating
who took the initiative.



The statistics obtained indicate the need for increased attention to
the process of concluding agreements and ensuring full respect for the
rights of victims.

Practice of application.
Cases of court refusal to approve reconciliation agreements

Despite the legal possibility of concluding reconciliation agreements in
domestic violence cases, courts sometimes rightfully refuse to approve
them for various reasons. The most common grounds for refusal are
discussed below.

Inconsistency of the agreed punishment with the law - courts refuse
to approve agreements when the punishment agreed by the parties
does not meet the requirements of the law or is unenforceable:

The accused reached the retirement age - By its Ruling of 02.09.2019
No. 282/476/19, the Liubarskyi District Court found that "...the
parties to the agreement agreed to impose a sentence of community
service on the accused, while at the time of the agreement and its
consideration by the court, the accused had reached the retirement
age, which inherently excludes the possibility of applying a sentence
of community service to him";

Failure to take into account a previous conviction - By the decision of
29.06.2023 Ne745/295/23, the Sosnytskyi District Court noted that
"when sentencing PERSON_4, Part 4 of Art. 70 of the Criminal Code of
Ukraine should be applied, since he was convicted under Part 1 of Art.
125 of the Criminal Code of Ukraine to 200 hours of community service,
which should be taken into account by the court when passing a
sentence and imposing a punishment in the specified criminal
proceedings", ,thatis, court refused to approve the agreement
due to the impossibility of imposing a pre-trial punishment without
taking into account the previous sentence;

inconsistency of the punishment with the sanction of the article -
the decision of 12.04.2021 Ne 289/578/21 of the Radomyshl District
Court determined that "the terms of the reconciliation agreement
concluded on 30.03.2021 between the accused PERSON_4 and the
victim



PERSON_5, contradict the requirements of the Ilaw, since the
punishment agreed by the parties under Art. 126-1 of the Criminal Code
of Ukraine in the form of 80 hours of community service does not
correspond to the sanction of the relevant article of the Criminal Code
of Ukraine, and, therefore, there are no legal grounds for approving the
reconciliation agreement."

Lack of voluntariness in concluding the agreement - the courts
refuse to approve the agreement if it is established that it is not the
result of the voluntary will of the parties, or the accused does not admit
guilt or does not understand the provisions of the agreement:

The decision of 07.10.2019Ne 716/1792/19 of the Zastavnivskyi District
Court found that "there are reasonable grounds to believe that the
conclusion of the agreement was not voluntary", since, at the court
hearing, the accused explained that "he entered into the agreement
voluntarily, but the consequences of concluding and approving the
said agreement are not clear to him. He also disagreed with the
punishment stipulated in the agreement," and the victim objected to
the approval of the agreement, as "the consequences of its
conclusion and approval of the agreement are not clear to her."

Ruling of 27.04.2023 No. 379/501/23 Tarashchansky District Court,
in which the court refused to approve the agreement because,

"the accused PERSON_5 stated that he did not recognize himself
as guilty as charged, did not recognize the circumstances set out
in the indictment, he signed the agreement on reconciliation with
the victim, but did not read it and did not know the terms of the
agreement. At the same time, he considered it possible to approve
the agreement on reconciliation".

Lack of reconciliation between the parties - in some cases, the
victim asks the court to refuse to approve the agreement because the
accused continues to commit violent acts, no actual reconciliation has
taken place, or the parties have changed their minds:

Ruling of 04.11.2019Ne¢ 188/1252/19 Petropavlivskyi District Court -
"The victim asked the court to refuse to approve the reconciliation
agreement between her and the accused, as he continues to commit
violent acts against her. The prosecutor objected to the approval of
the agreement at the preliminary hearing, arguing that
reconciliation had not taken place between the parties.



between the parties did not take place, the accused repeatedly
committed a criminal offense under Art. 126-1 of the Criminal
Code of Ukraine, where the victim is the same person PERSON_5 , and
requested to appoint a trial in this criminal proceeding."

Ruling of 15.07.2021Ne 588/1049/21 Trostianets District Court - the
court found that "the parties to the agreement - the victim and the
accused - do not currently support the agreement, that is, they have
not reconciled, so the court concludes that the agreement should be
refused and the criminal proceedings should be continued on general
grounds."

Violation of the requirements for initiating a plea bargain - courts
refuse to approve a plea bargain if it is established that the plea bargain
was initiated by the accused or another person, not the victim:

By the decision of 18.12.2023 No. 759/18780/23 of the Sviatoshynskyi
District Court of Kyiv, the court refused to approve the agreement
due to the fact that "the initiator of the agreement on reconciliation
between the accused PERSON_3 and the victim PERSON_6 was the
accused PERSON _3, which contradicts the requirements of part. 1 of
Art. 469 of the CPC of Ukraine, according to which an agreement on
reconciliation in criminal proceedings on criminal offenses related to
domestic violence may be concluded only at the initiative of the
victim, his representative or legal representative."

By its ruling of 13.11.2020 No. 277/1001/20, the Emilchynskyi District
Court refused to approve the agreement, as it violated the
requirements of the law, and noted that "the victim explained in the
preparatory hearing that the agreement was concluded on the initiative
of the person who conducted pre-trial investigation and she
agreed to her initiative and decided to agree to the terms specified in
the agreement."

Refusal of both parties from the agreement in court - during the
trial, both the accused and the victim refused from the agreement
concluded earlier, as the parties did not confirm their desire to conclude
it:

By its ruling of 28.07.2022 Neo 282/366/22, the Liubarskyi District
Court refused to approve the reconciliation agreement, stating that
"the accused PERSON_4 and the victim PERSON_5



did not support the reconciliation agreement and asked to refuse its
approval".

Ruling of 31.03.2023 Ne 438/218/23 Boryslav City Court - the court
considers that "the agreement concluded between the victim and
the accused does not currently meet the interests of the parties to
the criminal proceedings, and therefore the agreement is not subject
to court approval® on the grounds that "in the preparatory court
hearing, the victim and the accused declared their refusal to approve
the agreement".

Inconsistency of the agreement with the public interest - the
court may refuse to approve the agreement if it considers that it is
contrary to the public interest or the agreed punishment is ineffective:

Ruling of 18.11.2021Ne 696/1023/21 Kamianskyi District Court - the
court noted the need to check the agreement for

"compliance with the requirements of this Code and/or the law.
The court refuses to approve the agreement, in particular, if the
terms of the agreement do not meet the interests of society",
justifying this decision by the fact that "the victim, although she
asked to approve the reconciliation agreement, explained that
this measure of punishment had already been imposed by the
court on the defendant for family violence, and did not lead to
any positive changes, as the defendant committed during his
sentence, and continues to commit violence against her, which led
to a new criminal proceeding, therefore, the court considers that
the approval of such an agreement is contrary to the interests of
society, the agreed punishment is ineffective and contrary to the
objectives of criminal proceedings, and therefore the court
concludes that it is impossible to approve this reconciliation
agreement."

The issue of the court's examination of the victim's initiative
when passing a sentence

In general practice, an important aspect of concluding reconciliation
agreements in domestic violence cases is the court's examination of the
victim's initiative.



The analysis of court cases shows that courts properly investigate
these issues, noting in their decisions that the victim was the initiator,
establishing that the victims asked for approval of the reconciliation
agreement in court, confirming that the agreement was concluded on
their initiative, and this approach fully complies with the requirements of
Part 1 of Article 469 of the CPC of Ukraine.

However, there are also cases when the reasoning part of the court
decision cites the provisions of Article 469 of the CPC of Ukraine, but there
is no data that would give an understanding of whether the court was
really convinced that the reconciliation agreement was initiated by the
victim. Moreover, in some decisions, the court does not even mention this
condition as mandatory in cases related to domestic violence - Verdict of
03.11.2023Ne 303/10130/23 Mukachevo City District Court, Verdict of
26.11.2021Ne 526/1590/21 Hadiach District Court, Verdict of 05.05.2020 Ne
286/918/20 Ovruch District Court, etc. This approach leads to the risk of
violating the requirements of the law regarding the victim's initiative when
concluding a reconciliation agreement and may indicate insufficient
attention of the court to this aspect or a formal approach to approving
agreements.

Expanded interpretation of "criminal offenses related to domestic
violence"

According to the Resolution of the Joint Chamber of the Criminal Court of
Cassation of the Supreme Court of February 12, 2020 (case

Ne 453/225/19)%, any criminal offense that contains elements of domestic
violence is considered to fall under the category of "domestic violence-
related crime".

This means that even if the offense is qualified not only under Article
126-1 of the Criminal Code of Ukraine, but also under other articles (for
example, Article 125 of the Criminal Code of Ukraine - intentional light
bodily harm), the court must apply the requirements for the victim to
initiate the agreement.

This is the approach used by some courts, which find that the
reconciliation agreement was concluded at the initiative of the victims,
and the offense itself is qualified under several articles.

4  https://reyestr.court.gov.ua/Review/87602679
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That is, despite the fact that the offense is qualified not only under
Article 126-1, the court still applies the victim's initiative clause in the
case of a reconciliation agreement, since it is obvious that the second
offense is an offense related to domestic violence.

Successful examples of this approach are the Verdict of 03.09.2020
Ne 225/459/20 Dzerzhynskyi City Court, Sentence of 15.02.2022
Ne 583/4864/21 Okhtyrka City District Court, Judgment of 06.05.2021

Ne 948/271/21 Mashivka District Court, etc.

Interim conclusions

The courts generally comply with the requirements of the law when
investigating and establishing the fact of the victim's initiative in
concluding reconciliation agreements in cases of domestic violence.

Problematic aspects arise when courts do not reflect information about
the initiator of the agreement in their verdicts or do not consider the
requirement of the victims' initiative as mandatory in cases of domestic
violence offenses.

The courts should always document and reflect in the judgment the
fact of the victim's initiative when concluding a reconciliation
agreement. Reconciliation agreements are an important tool in
domestic violence criminal proceedings, but their use requires strict
compliance with legal requirements. Ensuring the voluntariness of the
agreement and the initiative of the victim are key to protecting her
rights and interests.

Plea agreements in domestic violence cases

As noted earlier, in the criminal procedure of Ukraine, the procedure
for concluding plea agreements is regulated by Chapter 35 of the
Criminal Procedure Code of Ukraine (CPC).

In the context of domestic violence cases, the issue of concluding
such agreements is particularly important as it relates to the protection
of the rights of victims and ensuring effective justice.

It should be noted that the possibility of using plea agreements in cases
under Article 126-1 of the CC remained



during the entire period under study, namely from 2019 to 2022, with
certain peculiarities:

from 2019 to 31.06.2020 - a plea agreement could be concluded in
proceedings concerning criminal misdemeanors, crimes of minor or
medium gravity, serious crimes, as well as especially serious
crimes under certain conditions.

From 01.07.2020, the term "crimes of minor or moderate gravity"
was changed to "non-serious crimes" in accordance with changes in
legislation, which is reflected in parts 3 and 4 of Article 469. Thus,
the concepts of

"minor crimes" replaced the previous wording.

STATISTICS ON PLEA BARGAINING

number of number of plea number of plea
f agreements agreements
yea ctlzgfr?gsfc)ic concluded concluded
r violence
0,6%

2019 321 2
2020 1179 2 0,17%
2021 1654 2 0,12%
2022 1080 32 2,96%
2023 1688 64 3,79%

Practice of application

In this block, special attention should be paid to the provisions of part 4
of Article 469 of the Criminal Procedure Code of Ukraine. According to this
provision, plea bargaining in criminal proceedings involving victims is
possible only if all victims provide the prosecutor with written consent
to enter into such an agreement. This applies to cases in which the
crime has harmed the state or public interest, as well as the rights and
interests of individuals. Consideration of this aspect is important for
understanding the limitations of such agreements in domestic violence
cases.



Therefore, since domestic violence harms the rights and interests of
individuals, namely victims, a plea agreement is possible only if all
victims provide the prosecutor with written consent. However, the law
does not specify what exactly the victim agrees to: the fact of entering
into the agreement or its terms (qualifications, punishment,
compensation).

Court practice on plea bargaining

The courts mostly approve plea bargains if there is a written consent of
the victims, which meets the requirements of Article 469 of the CPC.
This can be seen in the following examples:

"the victim's written consent was provided" - Verdict of 13.02.2020
No. 206/492/20 of the Samara District Court of Dnipropetrovs'k;

"submitted a statement according to which she gave the prosecutor
of the Perechyn Department of the Uzhhorod District Prosecutor's
Office PERSON_4 her written consent to conclude a plea agreement
with the accused" - Verdict of 13.01.2022 Ne304/1523/21 Perechyn
District Court;

"provided a written statement of her consent to enter into a plea
agreement in this criminal proceeding" - Verdict of 18.01.2022 No.
308/14980/21 Uzhhorod City Court.

However, in some cases, the agreements were approved without
explicitly stating the written consent of the victims in the text of the
verdict, which may indicate non-compliance with the law or incomplete
disclosure of all circumstances in court decisions, in particular, in the
Verdict of 23.10.2019 Ne 449/749/19 Przemysl District Court, Verdict of
01.02.2022Ne 289/1840/21 Radomyshl District Court, Verdict of 12.01.2023
Ne 285/6523/22 Novohrad-Volyn City Court, etc.



Interim conclusions

Ensuring the rights of the victim in cases of domestic violence is a
priority task of criminal justice.

In order to achieve a balance between the interests of the state, the
victim and the accused, it is necessary to improve the mechanism of
plea bargaining by providing clear procedural guarantees and certainty
of legislation.

It should be noted that the courts generally comply with the
requirements of the law when making decisions on plea agreements.

This section examines the specifics of using Article 45 of the Criminal
Code of Ukraine on exemption from criminal liability due to effective
remorse in the context of domestic violence cases.

In particular, the author analyzes the legal basis of this provision, its
changes and how they have affected the possibility of applying Article 45
of the CCU to crimes related to domestic violence.

The analysis highlighted the trends and problems that arise in the
implementation of this provision, and also made it possible to assess its
impact on the effectiveness of combating domestic violence in Ukraine.

Legal framework

Article 45 of the Criminal Code of Ukraine provides for the possibility of
exemption from criminal liability due to act of remorse. During the
period under study, this article underwent certain changes.

Until July 1, 2020, exemption from criminal liability could be applied
to persons who first committed a minor or reckless crime of moderate
gravity, provided that they sincerely repented, actively contributed to
the disclosure of the crime and fully compensated for the damage
caused or eliminated



the damage caused. The possibility of release did not apply to
corruption offenses.

After July 1, 2020, the article was amended. Now, exemption from
criminal liability due to genuine remorse can be applied to persons who
have committed a criminal offense or a reckless minor crime for the first
time. The requirements for sincere remorse, active assistance in solving
the offense, and full compensation or elimination of damage remain
unchanged.

APPLICATION OF ARTICLE 45 OF THE CRIMINAL CODE IN DIFFERENT

YEARS

year sanction classification of the provisions of possibility of
under Art. 126-1 of crime Art. 45 of the applying Art. 45
the Criminal Code under Article 12 of CCuU of the CCU

the CCU

2019 can be applied
« community a crime of minor a person who has
service from gravity committed a
150 minor crime or a
to 240 hours reckless crime of
o AfrEst Forr medium gravity for
up to 6 the first time
months;
« restriction of
liberty up to 5 before 01.07.2020:
2020- years; until 01.07.2020: before 01.07.2020: applicable;
2023 e imprisonment a crime of minor a person who has
for up to 2 gravity; committed a after 01.07.2020:
years minor crime or a not applicable

the same as in
2019

after 07/01/2020: a
non-serious crime

negligent crime of
medium gravity for
the first time

after 01.07.2020:
...a criminal offense
or a reckless minor
crime

Conditions of application of Article 45 of the Criminal Code of Ukraine

Committing a crime for the first time: The person has no previous
criminal convictions.

Category of crime: Before 07/01/2020 - a crime of minor gravity
or a negligent crime of moderate gravity; after 07/01/2020 - a

criminal offense or a negligent non-serious crime.



Effective repentance: The person has sincerely repented and
actively contributed to the investigation of the crime.

Compensation for damages: The person has fully compensated for
the damage caused or has repaired the damage.

Exception: Does not apply to corruption criminal offenses and
other offenses defined by law.

The concept of effective remorse

Sincere remorse characterizes the subjective attitude of the
perpetrator to the crime committed. It means that the person pleads
guilty to all charges, gives truthful testimony, sincerely regrets the
crime, negatively assesses the crime, wants to correct the situation,
sympathizes with the victim and demonstrates a willingness to take the
punishment he or she deserves.

Active assistance in solving a crime means that a person assists law
enforcement agencies in establishing the circumstances of the crime,
provides information about other participants (if any), voluntarily gives
up the instrument of the crime, etc.

Full compensation for damages or elimination of damage implies the
actual elimination of the negative consequences of the crime. This may
include the return of property, compensation for the cost, payment for
the victim's treatment, public apology, etc.

APPLICATION OF ARTICLE 45 OF THE CRIMINAL

CODE
IN CASES OF DOI\/IES'rl;IuCm (Iacr)(ly' NCE number of plea
cases of of plea agreements
yea domestic agrrélém%?ﬁs concluded
r violence concluded
1,25%
2019 321 a
2020 1179 6 0,5%
2021 1654 0 0,%
2022 1080 0 0%

2023 1688 1 0,06%



Summarizing the above, the application of Article 45 of the
CCU in cases of domestic violence was possible until July 01, 2020. After
this date, the application of the article became impossible due to the
change in the classification of the crime under Art. 126-1 of the Criminal
Code of Ukraine.

Based on the information received during the monitoring, it is worth
noting a fairly consistent practice of courts in resolving the issue of
applying Article 45 of the Criminal Code of Ukraine, in particular,
examples of the correct application of Article 45 of the Criminal Code of
Ukraine before July 01, 2020:

"PERSON_4 committed a crime of low gravity for the first time,
sincerely repented of his actions, which was manifested in his
negative attitude to the crime, knowledge of his guilt and desire to
correct the situation with the victim, actively contributed to the
disclosure of the crime, fully compensated for the damage caused by
him, reconciled with the victim, and does not object to his release
from criminal liability." - Decision of 29.07.2019Ne 300/561/19 Volovets
District Court.

"the accused committed the criminal offense for the first time, admits
the guilt in full and sincerely repents of the deed, actively contributed to
the disclosure of the criminal offense by providing relevant testimony,
and in the absence of property damage, there are all legal grounds for
release from criminal liability under Article 45 of the CCU" - Ruling of
20.08.2019Ne 306/1333/19 Svalyava District Court.

"The accused PERSON_4 pleaded guilty to the crime in full, asked to
be released from criminal liability due to his effective repentance. At
the same time, he explained that the circumstances stated in the
indictment were true, he sincerely repented of his actions, expressed
sincere regret for the deed, repeatedly apologized to the victim,
changed his attitude towards her, and asked to satisfy his request
for release from criminal liability." - Ruling of 02.10.2019 Neo
680/688/19 Novoushytskyi District Court.

"PERSON_4 did not evade or hide from the investigation, prosecutor
and court, pleaded guilty to the criminal offense and



sincerely repented, completely eliminated the damage caused, as a
result of which the victim has no material or moral claims against
the accused" - Ruling of 22.05.2020 N¢932/4494/20 Babushkinsky
District Court of Dnipro.

Examples of lawful refusal to apply Article 45 of the Crimin al Code of
Ukraine, when courts refuse to apply Article 45 of the Criminal Code, given
that crimes under Article 126-1 of the Criminal Code are intentional minor
crimes and do not fall under the terms of Article 45 of the Criminal Code after
July 01, 2020:

"As can be seen from the indictment, PERSON_4 is accused of
committing an intentional criminal offense under Art. 126-1 of the
Criminal Code of Ukraine. Taking into account the above, there are
no grounds for releasing the accused PERSON_4 from criminal
liability under Art. 126-1 of the Criminal Code of Ukraine, on the
basis of Art. 45 of the Criminal Code of Ukraine" - Resolution of
01.04.2021

Ne 944/503/21 Yavoriv District Court.

"Given that the crime under Art. 126-1 of the Criminal Code of
Ukraine, which PERSON_4 is accused of committing, is not a
negligent minor crime, PERSON_4 cannot be released from criminal
liability due to effective remorse under Art. 45 of the Criminal Code of
Ukraine" - Ruling of 08.11.2021

Ne 439/1706/21 Brody District Court.

At the same time, the decisions of some courts also contain examples
of incorrect application of Article 45 of the CCU after July 01, 2020,
when, following changes in legislation, the application of Article 45 of the
CCU to crimes under Article 126-1 of the CCU became impossible, since
these crimes do not fall into the category of criminal misdemeanors or
negligent minor crimes. For example, the court mistakenly classified the
crime under Article 126-1 of the CCU as a criminal misdemeanor, which
allowed it to apply Article 45 of the CCU to release the accused from
criminal liability - Ruling of 10.12.2020Ne 716/1556/20 Zastavnivskyi
District Court and ignored the classification of the crime as intentional
and mistakenly applied Article 45 of the CCU to release the offender
from liability - Ruling of 15.03.2023Ne 453/792/22 Skole District Court.



Interim conclusions

Until July 01, 2020, the application of Article 45 of the CCU in cases of
domestic violence was possible, since the crime under Article 126-1 of
the CCU was classified as a minor crime.

After July 01, 2020, the application of Article 45 of the CCU became
impossible, since the crime under Article 126-1 of the CCU is classified as
an intentional minor crime that does not fall under the terms of the
article.

Incorrect application of Article 45 of the CCU by some courts after
July 01, 2020 indicates possible errors in the qualification of the crime
or misinterpretation of the law.

The legitimate refusal to apply Article 45 of the CCU demonstrates
that the courts are aware of the changes in legislation and the correct
application of the CCU.

Domestic violence is a serious crime that infringes on human rights and
freedoms, causing physical, psychological and moral suffering to victims.
One of the mechanisms provided by the criminal legislation of Ukraine for
exemption from criminal liability is Article 46 of the Criminal Code of
Ukraine (CCU), which establishes the possibility of release due to
reconciliation of the perpetrator with the victim. This section analyzes the
practice of applying Article 46 of the CCU in cases of domestic violence,
paying attention to the legal basis, statistical data and peculiarities of
using this provision.

The application of Article 46 of the CCU in cases of domestic violence
requires a careful and responsible approach by the courts. Taking into
account legislative changes, international standards and the rights of
victims is key to ensuring justice and preventing recurrence of violence.



Legal framework

Article 46 of the CCU provides for the possibility of exemption from
criminal liability for a person who has reconciled with the victim and
compensated for the damage caused or eliminated the damage caused.
Below is a comparison of the wording of the article in force in different

periods.

APPLICATION OF ARTICLE 46 OF THE CCU IN DIFFERENT YEARS

year

2019

2020-
2023

sanction
under Art. 126-1 of
the Criminal Code

¢ community
service from
150
to 240 hours

e arrest for
up to 6
months;

« restriction of
liberty up to 5
years;

e imprisonment
for up to 2
years

the same

Explanation to the table:

classification of the

crime

under Article 12 of

the CCU

crime of minor
gravity

01.01-30.06.2020:
a crime of minor
gravity;

after 01.07.2020: a

minor crime

Before July 1, 2020, the crime under
Art. 126-1 of the CCU was classified as a
low-gravity crime, and since the crime
belonged to the category of low-gravity
crimes, and Article 46 of the CCU
allowed for exemption from criminal
liability in case of reconciliation with
the victim, it could be applied.

provisions of possibility of
Art. 46 of the applying Art. 46
CCU of the CCU

can be applied
a person who has
committed a
minor crime or a
reckless crime of
moderate gravity
for the first time

before 01.07.2020:

before 01.07.2020: applicable;

a person who has
committed a
minor crime or a
negligent crime of
medium gravity for
the first time

after 01.07.2020:
not applicable

after 07/01/2020:
a person who has
committed a
criminal offense or
a negligent minor
crime for the first
time

after July 1, 2020, a crime under Article
126-1 of the CCU is classified as an
intentional minor crime. Article 46 of the
CCU in the new version provides for
release only for persons who have
committed a simple or reckless non-
serious crime. There is no possibility of
applying Article 46 of the CCU, since
additional violence is an intentional non-
serious crime, and Article 46 of the CCU
does not provide for release for such
crimes.



Statistical data on the application of Article 46 of the CCU in cases of
domestic violence:

019 36 11,18% The high percentage of
of the total : _

releasad e e releas_es in 2019-2020 car.1 be

2020 140 T explained by the fact that until July

’ 1, 2020, Article 46 of the CCU could

2021 37 L be applied to crimes under
2022 8 0,74% Article 126-1 of the CCU.

2023 7 Oide A significant decrease in the

number of dismissals in 2021-2023 is due to changes in legislation that
made it impossible to apply Article 46 of the CCU to intentional minor
crimes committed after the entry into force of the new version of the
Criminal Code of Ukraine, which are cases of domestic violence.

Practice of application of Article 46 of the CCU

Usually, in cases of domestic violence after 07/01/2020, courts apply
Article 46 of the CCU due to the fact that the court resorts to the
provisions of the article that were in force and effective at the time the
offender committed the criminal offense charged - before 07/01/2020.

There are also cases where the prosecutor's office successfully
appeals against unjustified dismissal under Article 46 of the Criminal
Code of Ukraine - Ruling of 03.07.2023
Neo 453/774/23 of the Lviv Court of Appeal, in which, due to the
incorrect classification of the crime, the appeal overturned the court's
decision to release the offender from criminal liability due to
reconciliation and remanded the case for a new trial.

At the same time, despite legislative changes, some courts continued to
erroneously apply Article 46 of the Criminal Code of Ukraine after July 1,
2020:

Incorrect classification of a crime as negligent or playing with
negligence as a form of intent:

Ruling of 15.02.2021 No. 347/985/20, Kosiv District Court, in which the
court mistakenly classified a crime under Art. 126-1 of the CCU as a
negligent minor crime;

Decisions in which the court ignores the provisions of Article 46 of
the CCU, which refers to a negligent minor crime, removing



the word "negligent" from their conclusions, in particular, the Ruling
of the Kosiv District Court of Ivano-Frankivsk Region in case

Ne 347/127/21 of 18.02.2021, Ruling of 18.10.2022Ne¢ 336/3968/22
Shevchenkivskyi District Court of Zaporizhzhia, Ruling of
12.04.2023Ne 199/2880/23 Amur-Nizhniodniprovskyi District Court of
Dnipro, Ruling of 05.03.2021Ne 351/1708/20 Sniatynskyi District
Court, Ruling of 13.03.2023Ne 526/2377/22 Hadiach District Court.

Erroneous determination of the classification of a crime under Art.
126-1 of the CCU as a criminal offense - Ruling of 23.02.2021 No.
550/1579/20, Chutivskyi District Court, Ruling of 02.08.2021Ne 286/406/21
Ovrutskyi District Court, and a similar wording was used by the
Novozavodskyi District Court of Chernihiv in its Ruling of 25.10.2021Ne
751/5770/21.

Application of the outdated version of Article 46 of the Criminal
Code - Ruling of 18.05.2021 No. 723/306/21, Storozhynets District Court,
in which the court referred to the version of the article that has lost its
validity.

Applying a loose interpretation of Article 46 of the Criminal Code
of Ukraine or determining the fact of reconciliation as the main
argument:

Ruling of 11.05.2022 Ne 154/1157/22, Volodymyr-Volyn City Court, in
which the court uses "criminal offense or reckless minor crime..."
instead of the wording of Article 46 of the CCU "...criminal offense or
reckless minor crime...";

court decisions, in which the main arguments are reconciliation,
criminal prosecution for the first time and do not take into
account the classification of the crime - Resolution of 13.03.2023
Ne 526/2377/22 of the Hadiach District Court and Ruling of
12.04.2023Ne 199/2880/23 of the Amur-Nizhniodniprovsky District
Court of Dnipropetrovs'k.

Interim conclusions

The application of Article 46 of the CCU in cases of domestic violence
after July 1, 2020 in relation to crimes committed after January 1, 2020 is
unlawful, since the crime under Article 126-1 of the CCU is an intentional
minor crime, and Article 46 of the CCU does not provide for an exemption for
such cases.



The decrease in the number of dismissals under Article 46 of the
CCU in 2021-2022 indicates that the courts are aware of the changes in
legislation and the need to correctly apply the law.

The courts' mistakes in applying Article 46 of the CCU could lead
to impunity for perpetrators and repeated acts of violence, which is
unacceptable from the point of view of protecting the rights of victims.

This section aims to analyze the practice of applying Article 47 of the
Criminal Code of Ukraine (CCU) on exemption from criminal liability in
connection with the transfer of a person to bail in cases of domestic
violence. Particular attention is paid to the legal basis for the application
of this article, its evolution and specifics of its use in cases of crimes
related to domestic violence.

The application of Article 47 of the CCU in cases of domestic violence
is a complex and sensitive issue. It is necessary to strike a balance
between the rights of the accused to rehabilitation and the protection
of the rights of victims, taking into account international standards and
Ukraine's obligations.

APPLICATION OF ARTICLE 47 OF THE CCU

year sanction Classification of the provisions of Art. 47 of the CCU
under Article 126-1 of the crime under Art. 12 of
ccu the CCU
2019 a person who has
e community service from a crime of minor gravity committed a crime of
150 to 240 hours; minor or moderate gravity
« arrest for up to 6 for the first time, except
months; for corruption offenses, and

has sincerely repented,
may be released from
criminal liability with bail

« restriction of
liberty up to 5

years;
e imprisonment up a person who has
to 2 years committed a crime of
2020- 01.01-30.06.2020: minor or moderate
e gAY e g.rawty for the first
i time....
the same
after 01.07.2020: a non- Bl Ll O, AT

...has committed a
criminal offense or a
minor crime for the
first time...

serious crime



Legal basis

Article 47 of the CCU provides for the possibility of releasing a person from
criminal liability in connection with the transfer of the person to the bail of
the staff of an enterprise, institution or organization. The table below
compares the article in the versions that were in force in 2019 and after
July 1, 2020.

Conditions for the application of Article 47 of the CCU:

Petition of the staff: The staff of an enterprise, institution or
organization must initiate the bail of a person and submit a
corresponding petition to the court.

Sincere repentance: The accused must plead guilty and sincerely
repent of the crime.

No objections: Usually takes into account the position of the
victim and the prosecutor regarding the possibility of exemption
from criminal liability.

Limitations: The article does not apply to corruption offenses and
some other categories of offenses specified in the law.

Statistics on the application of Article 47 of the CCU in cases of
domestic violence

The table below shows the statistics on the application of Article 47 of
the Criminal Code of Ukraine in cases of domestic violence for the
period from 2019 to 2023.

Practice of applying Article 47 of the CCU

In general, bail by the labor collective should be subject not only to the
application of the collective, but also to the submission to the court of
evidence and a plan on what educational measures the labor collective
will apply to the offender in order to correct him. Unfortunately, only a
few court decisions allow us to draw conclusions about the balanced
approach of the labor collective, the offender, and the court to bail.



APPLICATION OF ARTICLE 47 OF THE CRIMINAL
CODE
IN CASES OF DOMESTIC XIOLTENCE

number o

number of plea

cases of of plea agreements
yea domestic agrfélém%?\'f:s concluded
r violence concluded
0%

2019 321 o
2020 1179 1 0,08%
202 1654 7 0,42%
2022 1080 1 0,09%
2023 1688 2 0,12%

Despite the fact that Article 47 of the CCU is rarely applied by courts
in domestic violence cases, it is worth analyzing some approaches to its
application:

the offender, who worked as a janitor, was handed over to the labor
collective of a farm in the Dnipro region, the accused, the victim and
the prosecutor did not object to the application of Article 47 of the
Criminal Code - Decision of 09.12.2020 No. 195/1761/20, Tomakivskyi
District Court and noted "The accused PERSON_3 supported this
motion, noted that he sincerely repented of the criminal offense
committed by him, and also noted that he was aware of the
consequences of closing criminal proceedings under Art. 47 of the
Criminal Code of Ukraine. The prosecutor at the court hearing did
not object to the request to release the accused PERSON_3 from
criminal liability in connection with his bail to the labor collective
under Article 47 of the Criminal Code of Ukraine. The victim
PERSON_5 did not object in court to the satisfaction of the petition
of the Skoruk A.V. to transfer PERSON_3 to the bail of the labor
collective and release PERSON_3 from criminal liability. She
explained that PERSON_9 had reformed recently and did not commit
domestic violence."



Note: In 2020, the Supreme Court in its decision of October 22, 2020 in the case

Ne No. 621/3213/19 expressed the legal position that exemption from criminal liability under
Article 47 of the CCU does not apply if the court does not establish the ability of the labor
collective to take educational measures against the person.

The NGO "Public Association of Social Initiatives of Combatants,
Veterans of Military Service and Employees of Law Enforcement
Agencies" undertook to implement educational measures, involve
the accused in active work, advanced training and preventive work -
Ruling of 23.06.2021 Ne592/2964/21, Kovpakivsky District Court.
Sumy, which states that "from the Minutes of the general meeting
(conference) of the Public Organization "Public Association of Social
Initiatives of Combatants, Military Service Veterans and Employees
of Law Enforcement Agencies" of 06.06.2021, the issue of
transferring PERSON_3 to the custody of the prosecutor and the
unanimous decision to bail the accused, the obligation to take
educational measures against him and to notify the authorized
bodies of any cases of evasion of educational measures by the staff
of the organization";

Buzovytsky Educational Complex filed a motion t o bail the offender
and the court released the offender, despite the prosecutor's
objections and the existence of previous prosecutions for violence
against his mother - Ruling of 01.10.2021Ne 717/1201/21, Kelmenets
District Court, rejecting the prosecutor's arguments about the
impossibility of release from criminal liability, taking into account that
"the victim in the court hearing on 14.09.2021 did not object to the
possibility of such release when the accused filed a motion to allow him
to file a motion with the labor collective to take him on bail and stated
that she did not want to bring the accused to criminal responsibility, but
only to encourage him to reform."

Note: The court decision was later appealed by the prosecutor and overturned by
the court of appeal.



Public organization "Veteran Union of ATO soldiers
"Drohobychchyna filed a motion to bail the offender, and although the
victim noted that she "has doubts about the appropriateness of the
accused's further behavior and is convinced that the trust of the team
was expressed to him in vain. The accused continues to smoke in the
kitchen of the apartment, burns something in the basement, which is
why the neighbors make comments to him," the prosecutor noted that
"such a motion is a chance to correct the accused without bringing him
to criminal responsibility, which he has the right to realize in
accordance with the norm of Article 47 of the Criminal Code of Ukraine.
She asked to satisfy the motion", and therefore the court, taking into
account that the accused "undertakes to justify the trust of the team, to
appear for preventive conversations of an educational nature every last
Friday of the month, not to violate public order", decided to release him
from liability with bail. At the same time, the resolution part of the
decision stated: "If, within a year from the date of the transfer of
PERSON_4 to the staff, he does not justify the trust of the staff, evades
educational measures and violates public order, the general meeting of
the staff may decide to refuse to guarantee the person taken on bail." -
Ruling of 22.11.2021 No. 442/3058/21, Drohobych City District Court.

Interim conclusions

The practice of applying Article 47 of the CCU in cases of domestic violence
is not uniform, and courts should carefully assess the possibility of
exemption from liability, taking into account all the circumstances of the
case and the rights of the victim.

The following features should be taken into account when applying
Article 47 of the CCU in cases of domestic violence:

Public danger of the crime: Domestic violence has a high degree
of social danger, as it infringes on fundamental human rights and
freedoms.

Possible pressure on the victim: In cases of domestic violence,
there is a risk of pressure on the victim by the offender



or her environment in order to obtain consent to be released from
liability.

Ukraine's international obligations: According to the Istanbul
Convention, which Ukraine has ratified, states are obliged to
ensure effective prosecution and punishment of acts of domestic
violence, and the use of alternative measures such as mediation or
reconciliation is discouraged.

In this section, we explore the specifics of the application of Article 48
of the Criminal Code of Ukraine, which provides for the possibility of
exemption from criminal liability due to a change in the situation, in the
context of domestic violence cases in 2019-2023. By analyzing legislative
changes, case law and real-life examples from Ukrainian courts, we aim
to identify trends and problems arising from the implementation of this
provision. Particular attention is paid to the arguments most often used
by courts to justify the release of offenders from liability, such as:
cessation of alcohol consumption, change of residence, deterioration of
health, and others. The section also examines the reaction of
prosecutors and appellate courts to such decisions.

Exemption from criminal liability due to a change in the situation is an
important tool in criminal law that allows for consideration of the
individual circumstances of each case. In the context of domestic
violence, its application requires special care and careful analysis to ensure
the protection of victims' rights and prevent possible re-offenses.

Legal framework

Article 48 of the CCU provides for the possibility of releasing a person
from criminal liability due to a change in the situation. Below is a
comparison of the main provisions of the article in the versions effective
in 2019 and after July 1, 2020.



Version before July 1, 2020

Article 48. Exemption from

criminal liability due to changes in

the situation

A person who has committed a crime of
minor or moderate gravity for the first
time, except for corruption offenses,
may be released from criminal liability if
it is recognized that at the time of
criminal proceedings, due to a change in
the situation, the act committed by
him/her has lost its social danger or the
person has ceased to be socially
dangerous

Wording after 01.07.2020
(as of today)

Article 48. Exemption from

criminal liability due to changes in

the situation A person who has
committed a criminal offense or

a misdemeanor or a non-serious crime,
except for..., may be released from
criminal liability if it is recognized that at
the time of criminal proceedings, due to a
change in the situation, the act
committed by him/her has lost its social
danger or this person has ceased to be
socially dangerous.

The application of Article 48 of the CCU was possible throughout the
entire period under study, taking into account the conditions for the

application of Article 48 of the CCU:

committing a crime for the first time.

category of crime: a crime of minor or moderate gravity, and
after July 1, 2020, a minor crime or a criminal offense.

at the time of criminal

proceedings,

due to a change

circumstances, the committed act has lost its social danger or the
person has ceased to be socially dangerous.

does not apply to corruption-related criminal offenses and other

offenses defined by law.

According to the statistics on the application of Article 48 of the CCU
in cases of domestic violence, there is a tendency to increase the
application of Article 48 of the CCU in cases of domestic violence from

2020 to 2022.

General provisions on the application of Article 48 of the CCU

The application of Article 48 of the CCU is a right, not an obligation, of the
court. The court decides on the issue of exemption from criminal
liability in each specific case, taking into account the nature and degree
of social danger of the crime, the severity of the harm caused, the time
that has passed since the crime was committed, and the circumstances
that indicate a change in the situation.



APPLICATION OF ARTICLE 48 OF THE CRIMINAL

CODE
IN CASES OF DOMESTIC VIOLENCE
percenta
year on domestic Application of application of
violence Article 48 of Article 48 of
the CCU the CCU
2019 321 (0} 0%
2020 1179 6 0,51%
2021 1654 20 1,21%
2022 1080 11 1,02%
2023 1688 17 1,01%

In general, during the judicial investigation, it is necessary to
distinguish which of the circumstances mentioned in Article 48 of the
CC is relevant in each particular case - whether the act has lost its
public danger or the person has ceased to be a public danger, because
they are subject to investigation during the trial for the lawful
application of Article 48 of the CC.

A change in the situation that leads to the loss of public danger of an
act implies significant changes in the socio-economic, political or
spiritual foundations of society that occur independently of the
offender's will. This makes not only a specific crime dangerous, but also
similar actions. Such changes are usually preceded by decriminalization
of certain acts, and the provisions of Article 48 of the CCU may be
applied to this. Changes can cover the whole country or certain
territories, organizations or institutions.

A change in the situation that leads to the fact that the person who
committed the crime is no longer socially dangerous is understood as
objective changes in the living conditions of this person. Such changes
have a positive effect on the person and indicate his or her
unwillingness to commit criminal offenses in the future. In the new
environment, the moral and legal assessment of the person changes
significantly, and it becomes inappropriate to apply criminal law
measures to the perpetrator. The determination that a person is no
longer socially dangerous is possible only after a comprehensive analysis
of his or her life circumstances and their impact on behavior.



In theory, of course, the institute of exemption from criminal liability
due to changes in the situation is an important mechanism for
humanizing criminal law, aimed at the fair and economical use of
criminal repression. Its proper application allows the judicial system to
respond effectively to changes in society and strike a balance between
the rights of the accused and the protection of the public interest.

However, in many of the decisions that were the subject of the
study, the court rather superficially examines the change in the
situation and applies the ground for release under Article 48 of the CC
without sufficient arguments to prove that the accused is no longer a
public danger.

The circumstance of the loss of public danger is not applied by the
courts separately. But occasionally in decisions we come across a
combination of both the loss of public danger and the fact that the person
is no longer a public danger. At the same time, the subject of the study of
"change of situation" is only changes in the person's living conditions.

Such inaccuracies can be observed in:

Ruling of 19.10.2023Ne 348/1039/23 of the Nadvirna District Court -
"the act committed by PERSON_4 has lost its public danger, and the
accused has ceased to be a publicly dangerous person";

Ruling of 05.12.2023 Ne¢ 369/11380/21 of the Kyiv-Svyatoshynskyi
District Court "...the accused realized the unlawful nature of his
actions, sincerely repented of his actions, has positive characteristics
at the place of residence, the court considers that at the time of the
trial the act committed by PERSON_4 has lost its social danger, and
his person has ceased to be a socially dangerous person...";

Ruling of 01.11.2023 Ne 610/302/22 of the Novomoskovsk City Court
"...the court explained to the accused PERSON_6 that on the fact of
domestic violence, for which, according to the indictment, she is
accused, at the time of criminal proceedings, due to a change in the
situation, namely: she was not previously convicted, committed a
minor crime for the first time, reconciled with the victim and
established family relations with him, the conflicts ceased, the act
she committed



has lost its social danger and the person has ceased to be a socially
dangerous person, which is the basis for releasing him or her from
criminal liability...";

Ruling of 18.11.2020Ne 347/1746/20 of the Kosiv District Court
"PERSON_4 committed a minor crime for the first time, after
committing it, sincerely repented, actively contributed to the
disclosure of the criminal offense, during the criminal proceedings,
due to a change in the situation, in connection with reconciliation with
the victim, the act he committed lost its social danger and the
accused ceased to be a social danger."

Ruling of 29.09.2022Ne 683/2274/22 Starokostiantynivskyi District
Court "...the accused PERSON_5 was not previously convicted,
after committing the criminal offense (crime) sincerely repented,
actively contributed to the disclosure of the criminal offense
(crime), stopped criminal activity against his mother, and
embarked on the path of correction. In such circumstances, the
court comes to the conclusion that the committed criminal offense
(crime) has lost its public danger, and the accused PERSON_5 has
ceased to be a public danger."

Practice and main arguments used by the courts to apply Article 48 of
the CCU

Cessation of alcohol consumption is one of the most common
grounds used by courts as an argument. Sometimes it is the only
argument that indicates a change in the living conditions of the accused.
Relevant decisions can be seen in the following examples:

Ruling of 25.09.2020 Ne¢ 304/592/20 Perechyn District Court: "the
accused changed his living conditions and stopped drinking alcohol";

Ruling of 21.01.2021Ne 726/1162/20 Sadhirskyi District Court of
Chernivtsi: "The defendant stopped criminal activity against his
mother, embarked on the path of correction, stopped abusing
alcohol, and reconciled with the victim."

Ruling of 03.03.2021 Ne 526/1190/20 Hadiach District Court: "the
accused changed his living conditions and stopped



The court also agrees that the circumstances of the accused at the
time of the criminal offense were temporary and were the result of
the use of alcoholic beverages and, accordingly, served as an
impetus for the commission of the criminal offense...".

Change of place of residence is another circumstance used by courts
to argue that the defendant's life circumstances have changed so much
that he or she ceases to be socially dangerous:

Ruling of 12.10.2020 N¢950/1850/20 Lebedynskyi District Court:
"the accused has now moved to Kyiv and does not live with the
victim PERSON_5, he is no longer socially dangerous".

Ruling of 14.07.2021 Ne 591/3731/21 Zarichnyi District Court of
Sumy: "the accused is being brought to criminal responsibility for the
first time, has ceased to live with the victim, there is no reason to
believe that he will commit an identical or homogeneous crime in
the future, and thus he has ceased to be a socially dangerous
person."

Ruling of 17.11.2022 Ne 201/7907/22 Zhovtnevyi District Court of
Dnipropetrovs'k - "the accused PERSON_5 and the victim PERSON_4 no
longer live together, at the request of the latter, the divorce process is
currently underway and all disputes between them have been
resolved, the court considers that the situation within criminal
proceedings No. 12022046650000663 has changed and the accused
has ceased to be a danger to the victim";

Ruling of 25.08.2022 Ne¢ 353/518/22 Tlumach District Court -
"According to the testimony of the accused and the victim, the
actual family relationship between them has been terminated, they
are currently living separately, which excludes the possibility of the
accused committing criminal offenses against the victim again."

Deterioration of health (illness of the accused) - this circumstance
may be recognized by the court as a circumstance that reduces his/her
social danger:



Ruling of 05.10.2020 Ne¢ 454/1071/20 Sokal District Court, which
states that the accused and the victim "live together, the latter takes
care of him, as he is seriously ill";

Ruling of 01.04.2021 No. 272/454/20 Andrushivka District Court -
the accused was released from criminal liability at the request of
the prosecutor, who argued, in particular, that: "the accused
PERSON_4 suffers from an oncological disease, and therefore he
has ceased to be socially dangerous."

Ruling of 13.06.2023N¢ 739/1030/22 Novhorod-Siverskyi District
Court: "The medical documents examined in court show that at the
time of the trial, the accused had a number of diseases, including
chronic hepatitis C, and his health condition deteriorated significantly
after the crime. From the victim's explanations, it appears that since
the crime was committed, the accused has changed his behavior,
there have been no facts of misconduct in relation to her, although
more than ten months have passed since the commission of the
criminal offense."

Employment and positive changes in behavior - the courts take
into account the employment of the accused and positive changes in
his behavior as evidence that he is no longer a danger to society:

Ruling of 29.04.2021Ne 521/4450/21 Malynovskyi District Court of
Odesa: "the victim PERSON_5 filed a motion to release her son, the
accused PERSON_6, from criminal liability for the commission of the
crime, motivating the motion by the fact that they had reconciled,
her son had found a job, and was providing for the family...";

Ruling of 28.05.2021 Ne624/367/21 Kegychivskyi District Court:

"the victim PERSON_5 filed a petition to release her husband, the
accused PERSON _4, from criminal liability for the commission of the
crime, motivating the petition by the fact that they had reconciled,
her husband had found a job and was providing for the family."



Ruling of 08.04.2021 No476/40/21 VYelanetskyi District Court -
"PERSON_4 is a first-time offender.

"PERSON_4 committed a minor crime for the first time, reconciled
with the victim, fully admitted his guilt in committing the criminal
offense charged against him, sincerely repented of his actions,
changed his living conditions, stopped drinking alcohol, found a
job...", and therefore the court

"takes into account the social behavior of the accused, who, after
the circumstances, was not brought to criminal or administrative
responsibility, and therefore realized the wrongfulness of his actions
against his ex-wife. The above indicates that at the time of
consideration of this criminal proceeding in court, there is a change
in the situation in the form of the fact that PERSON_4 has ceased to be
socially dangerous due to objective changes in the conditions of his
life, which positively and significantly affect him and indicate that he
will not commit similar criminal acts in the future, as well as that his
correction is possible without the use of criminal punishment."

Service in the Armed Forces of Ukraine is a unique argument used
by courts as a change in the situation of the accused in connection with
service in the Armed Forces of Ukraine, which indicates his reassessment
of life values and a decrease in public insecurity:

Ruling of 30.11.2023Ne 369/7489/22 Kyiv-Svyatoshynskyi District
Court: "The court is aware of the facts of an objective change in the
external situation surrounding the accused PERSON_9: - the accused's
service in the TRO, which is associated with the constant protection of
the population, the protection and defense of important facilities, as
well as the fight against the enemy's armed forces, which became a
powerful impetus for his changes and awareness of the fullness of his
responsibility to his country, stabilization of a non-aggressive
psychological model of behavior, including in private relationships,
responsible attitude to his actions and their consequences, including the
eradication of discriminatory ideas about t h e social roles of women
and men and the upbringing of children; - termination of marital
relations with the victim PERSON_7, the complication of which



which in the past contributed to the commission of the crime and the
absence, at present, of previously existing contradictions between
them, which, in turn, excludes the possibility of the accused committing
similar criminal offenses again; - improvement of relations with the
victim, PERSON_BA 13, which is reflected in the provision of assistance,
constant care and sufficient time with his son, including: joint sports in
a sports club."

Courts also deny release if they do not see a real change in the
situation:

Verdict of 05.10.2022 Ne 752/10852/23 Holosiivskyi District Court of
Kyiv "In the court's opinion, the circumstances that Pl _5 did not
commit domestic violence against his father after 01.05.2023 are
evidence of the completion of his continuing crime due to the
realization of the illegality and criminalization of the act, and not a
change in the situation. In this case, the cessation of alcohol
consumption should be considered as the fact that the accused has
embarked on a path of correction and should not be equated with a
change in the situation."

Ruling of 14.08.2022 Ne 758/8320/22 Podilskyi District Court of Kyiv
Kyiv - "The arguments provided by the defense that the accused
knows his guilt, sincerely repents, has not been convicted, has
reconciled with the victim and the latter has no claims against him
may indicate the presence of mitigating circumstances in his actions,
but do not constitute a change in the situation within the meaning of
Article 48 of the Criminal Code of Ukraine, and therefore a basis for
releasing him from criminal liability."

Interim conclusions

Courts use different arguments to apply Article

48 of the CCU in cases of domestic violence, in particular, cessation of
alcohol consumption, change of residence and termination of
cohabitation with the victim, deterioration of the accused's health,
employment and positive changes in behavior, improvement of
relations with the victim.

The application of Article 48 of the CCU is a controversial issue, as
domestic violence has a high degree of public danger.



Some courts believe that a change in the situation can reduce the social
danger of a person, while others reject such requests.

The importance of an individual approach. Each case requires a
thorough analysis of the circumstances and an assessment of whether
the change in circumstances has really affected the person's public
danger.

This section aims to analyze the practice of applying paragraph 7 of part
1 of Article 284 of the Criminal Procedure Code of Ukraine (CPC)
regarding the closure of criminal proceedings in cases of domestic
violence on the basis of the victim's refusal to prosecute. Particular
attention is paid to the legal basis for the application of this clause, its
evolution and specifics of its use in cases of crimes related to domestic
violence.

Ensuring effective justice in domestic violence cases requires courts,
prosecutors and investigators to pay special attention to the details and
circumstances of each case. It is important that law enforcement
agencies act in accordance with both national legislation and
international standards aimed at protecting the rights of victims of
domestic violence.

Legal framework

Paragraph 7 of Part 1 of Article 284 of the CPC provides for the possibility
of closing criminal proceedings if:

"7) the victim, and in cases provided for by this Code, his/her
representative, waived the prosecution in criminal proceedings in the
form of private prosecution..."

However, as of January 11, 2019, this paragraph was supplemented by an
exception:

"...except for criminal proceedings regarding crime
(from 03.07.2020 - criminal offense) related to domestic
violence".



sanction classification provisions of possibility to use the

yea under Art. 126-1 of the crime clause 7, part victim's refusal to
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* minor crime related to
(criminal offense) domestic violence

Conditions for the application of paragraph 7 of part 1 of Article 284 of
the CPC:

Victim's waiver of prosecution: The victim or his/her representative
(in cases stipulated by the CPC) waives the prosecution in
criminal proceedings in the form of private prosecution.

Restrictions on domestic violence: Closure of proceedings is not
allowed in criminal proceedings on crimes or criminal offenses
related to domestic violence.

During 2019-2022, there is a tendency to reduce the use of paragraph 7
of part 1 of Article 284 of the CPC in cases of domestic violence:

Conditions for the application of paragraph 7 of part 1 of Article 284 of
the CPC:

Waiver of prosecution by the victim: The victim or his/her
representative (in cases stipulated by the CPC) waives the
prosecution in criminal proceedings in the form of private
prosecution.

Restrictions on domestic violence: Closure of proceedings is not
allowed in criminal proceedings on crimes or criminal offenses
related to domestic violence.



During 2019-2022, there is a downward trend in the application of
paragraph 7 of part 1 of Article 284 of the CPC in cases of domestic
violence:

APPLICATION OF CLAUSE 7 OF PART 1 OF ARTICLE 284 OF THE CRIMINAL
CODE

nurnoper ol nurnper Ol cdses ol peILeliage
yea cases of application of of application
domestic clause 7, part 1,
I violence article 284
2019 321 25 7,79%
2020 1179 29 2,46%
2021 1654 9 0,54%
2022 1080 4 0,37%
2023 1688 1 0,06%

Practice of applying paragraph 7 of part 1 of Article 284 of the CPC

The analysis of selected court decisions highlights cases of unlawful
closure of criminal proceedings in cases of domestic violence based on
the victim's refusal to prosecute, despite the legal prohibition.

In such decisions, the court refers to the provisions of the article on
waiver of prosecution in criminal proceedings in the form of private
prosecution and ighores the exception - crimes/offenses related to
domestic violence. This can be seen in the following decisions:

Ruling of 19.03.2019N¢ 300/239/19 of the Volovets District Court;

Ruling of 27.08.2019Ne 759/13630/19 Sviatoshynskyi District Court
of Kyiv;

Ruling of 10.09.2019N¢ 753/13002/19 Darnytsia District Court of
Kyiv;

Ruling of 12.02.2020N¢e 555/10/20 Bereznovskyi District Court.



In some cases, the court applied Article 284(1)(7) in cases that were
consolidated, for example, the consolidation of criminal proceedings under
Article 125 (intentional minor bodily injury) and proceedings under Article
126-1 (domestic violence). In such cases, the criminal proceedings were
closed on the basis of paragraph 7 of part 1 of Article 284 of the CPC of
Ukraine, due to the victim's refusal to be charged only with a criminal offense
under part 1 of Article 125 of the Criminal Code of Ukraine, as, for example,
was done by the Pershotravnevyi District Court of Chernivtsi in case No.
725/6121/19.

However, this practice began to change in 2022 and in 2023 took on a
completely different form. Now, if the perpetrator was charged under Articles
125 and 126-1 of the Criminal Code of Ukraine and the victim filed a motion
to drop the charges, the court denied the motion because linked both
offenses to domestic violence, as, for example, Ruling of 14.12.2023
Ne 533/1150/23 Kozelshchyna District Court.

It is worthwhile to dwell separately on the practice that became the
prerequisite for the above and emerged as a result of the cassation
review of the decision in case No. 453/225/19 during the court's analysis
of the concept of "domestic violence-related crime" and its application in
court practice.

Brief summary of the case circumstances:

Circumstances of the case: The defendant struck the victim
several times, causing light bodily harm.

Qualification: The actions of the defendant were qualified under
Part 2 of Article 125 of the Criminal Code.

The decision of the first instance: The Truskavets City Court
closed the proceedings based on Article 284(1)(7) of the CPC due
to the victim's refusal to press charges.

Appeal decision: The Lviv Court of Appeal upheld the decision,
holding that the prohibition on closing the proceedings applies only
to crimes under Article 126-1 of the CCU.

The prosecutor's cassation appeal: The prosecutor argued that the
term "crime related to domestic violence" covers not only Article
126-1 of the CCU, but also other crimes if they have signs of
domestic violence.



According to the results of the cassation review (Resolution of 12.02.2020

Ne 453/225/19 Supreme Court. Criminal Court of Cassation), the Joint
Chamber concluded that "a crime related to domestic violence is any criminal
offense that contains signs of domestic violence under the Law of Ukraine on
Prevention and Combating Domestic Violence". The court found that the
prohibition on closing proceedings for crimes related to domestic violence
applies only if the charges were brought in appropriate circumstances and the
accused had the opportunity to defend himself. In this case, the indictment
did not indicate that the crime was related to domestic violence. The court
stated that "according to Art. 1 of the Law of Ukraine of December 7, 2017 N
2229-VIll "On Preventing and Combating Domestic Violence"”, domestic
violence means acts (actions or omissions) of physical, sexual, psychological or
economic violence committed in the family or within the place of residence or
between relatives, or between former or current spouses, or between other
persons who live together in the same family but are not related to each other
or married to each other, regardless of whether the person who committed
the violence lives in the same place as the victim, as well as threats of such
acts. At the same time, in paragraph "b" of Art. 3 of the Council of Europe
Convention on preventing and combating violence against women and
domestic violence (hereinafter referred to as the Istanbul Convention) defines
domestic violence as all acts of physical, sexual, psychological or economic
violence, which occurs within the family or within the community or between
former or current spouses or partners, whether or not the perpetrator resides
in the same place as the victim or whether or not the perpetrator has lived in
the same place as the victim.

In other words, the prohibition on closing criminal proceedings on the
basis of a victim's request applies to all crimes related to domestic
violence. However, in order to apply it, it is necessary that the accused
be informed of this nature of the charge. In practice, this will mean that
investigating authorities should detail in the indictment all
circumstances that may affect the course of the proceedings.



Since the indictment did not indicate that the defendant's actions
were related to domestic violence, the court upheld the decision.

In this case, the dissenting opinion of the judge deserves additional
attention - the judge did not agree that in order to apply the
prohibition on closing the proceedings, it is necessary that the
indictment explicitly states a connection with domestic violence.

The judge argues that the court must independently determine
whether the crime is related to domestic violence, even if it is not
stated in the indictment. This does not violate the defendant's right to
defense, as he has the opportunity to present his arguments and
objections.

The judge states that:

The prohibition on closing proceedings in cases related to
domestic violence is imperative and cannot be circumvented only
because the indictment does not indicate that the crime is
related to domestic violence.

The court has the obligation to establish all the circumstances
necessary for the correct application of the procedural law, even
if they are not reflected in the indictment, especially when it
comes to protecting the rights of victims of domestic violence.

The approach of the joint chamber undermines the effectiveness
of domestic violence prevention legislation, as it allows for the
closure of proceedings in cases where domestic violence actually
occurred, but this was not formally stated in the indictment.

This example demonstrates that the formal failure to indicate a link
to domestic violence in the indictment may lead to the closure of
proceedings, even if the crime is objectively of this nature.

The analysis of court practice highlights the position of the courts that
if a person is accused of committing a criminal offense related to
domestic violence, this makes it impossible to close criminal proceedings
on the basis of clause 7



4. 1 of Article 284 of the CPC of Ukraine, although the offense is qualified
under Part 1 of Article 125 of the Criminal Code of Ukraine.

This position issetout, in particular, in Ruling of 22.01.2020
Ne 676/6980/19 of the Kamianets-Podilskyi City District Court - in this
case, the court dismissed the victim's motion to initiate criminal
proceedings due to the refusal to maintain private prosecution. At the
same time, the actions of the accused were qualified under Part 1 of Art.
122 of the Criminal Code of Ukraine (intentional bodily injury of moderate
severity). The court found that the crime of which the offender was
accused was related to domestic violence, as the victim was the father of
the defendant's common-law wife, with whom the defendant cohabited
and had a child.

A similar approach is found in other court decisions, for example, in the
Resolution of 02.02.2021Ne 734/3749/20 of the Kozelets District Court and
the Ruling of 15.04.2022Ne 175/289/21 of the Dnipro District Court.

At the same time, some court decisions demonstrate the court's
understanding of the practice and procedure for applying Article 284(1)(7)
in relation to domestic violence offenses and deny victims' motions to
withdraw charges, in particular, as seen in the following court decisions:

Ruling of 09.02.2022Ne 761/38784/20 Shevchenkivskyi District Court
of Kyiv;

Ruling of 09.06.2021N¢ 544/907/21 Pyriatyn District Court;
Ruling of 17.06.2021Ne 237/1441/21 Maryinka District Court;

Ruling of 01.05.2023Ne 522/17693/22 Prymorskyi District Court of
Odesa;

Ruling of 02.05.2023Ne 365/107/23 Zgurovsky District Court;
Ruling of 08.08.2023Ne 709/324/23 Chornobaiv District Court.



Interim conclusions

Prohibition of closure of proceedings based on the victim's refusal:
Article 284(1)(7) of the CPC contains a mandatory rule prohibiting the
closure of criminal proceedings in cases of domestic violence based on
the victim's refusal to be charged.

Courts must take into account the circumstances of the -case:
Regardless of whether the indictment indicates that the crime is related
to domestic violence, courts should independently determine whether
there are signs of domestic violence by analyzing the actual
circumstances of the case.

Protection of victims' rights: This approach ensures effective
protection of victims' rights and is in line with Ukraine's international
obligations to prevent and combat domestic violence.

Changes in court practice: Since 2021, there has been a trend towards
more correct application of Article 284(1)(7) of the CPC, which indicates
that judges are more aware of the specifics of proceedings in domestic
violence cases.



4. CONCLUSIONS AND

RECOMMENDATIONS

6.1. GENERAL CONCLUSIONS
General dynamics of domestic violence cases (Section 3.1):

From 2019 to 2021, there was a significant increase in the number of cases
of domestic violence, which may be due to increased public awareness of
the problem and the realization that the state offers protection
mechanisms.

In 2022, the number of cases decreases, which is likely due to Russia's
full-scale invasion of Ukraine, evacuation of the population, and
changing priorities of government agencies.

In 2023, there is a new increase in the number of cases, which may
indicate a stabilization of the situation and the resumption of the
judicial system.

Key indicators by region (Section 3.2):

Regions that have received a signhificant number of internally displaced
persons (Lviv and Zakarpattia regions) show an increase in the number
of domestic violence cases. In regions affected by hostilities (Donetsk,
Luhansk, Kherson regions), the number of cases has significantly
decreased. Differences between regions may be related to internal
migration and peculiarities of regional court practice.

Impact of global events (Section 3.3):

The COVID-19 pandemic (2020-2021) has led to an increase in the number
of domestic violence cases due to isolation, financial hardship and
stress.



Russia's full-scale invasion of Ukraine (2022) led to a temporary
decrease in the number of cases, but in 2023 the number of cases
increased again. The mass migration of women to Europe has affected
domestic statistics, reducing the number of potential victims who could
apply to Ukrainian courts.

Analysis of types of punishment (section 4):

Community service is the most common type of punishment, which may
indicate a tendency to impose less severe sanctions and a focus on re-
socialization of offenders.

There is a disparity in the application of different types of
punishment between regions, which may indicate a lack of a
standardized approach.

The number of penalties such as restriction and imprisonment is
increasing, which may indicate a more severe approach to domestic
violence by the courts.

Analysis of certain areas of law enforcement practice (Section 5):

Reconciliation and plea agreements. Courts generally comply with the
requirements of the law, but there are cases when courts approve
agreements without investigating who initiated them. The situation is
similar with plea bargains - in some cases, the agreements were
approved without explicitly stating the written consent of the victims in
the text of the verdict, which may indicate non-compliance with the
law.

Exemption from criminal liability. After changes in the legislation
(01.07.2020), the application of Articles 45 (effective repentance) and 46
(reconciliation of the perpetrator with the victim) of the CCU in cases of
domestic violence became impossible, but some courts continue to apply
them illegally.

Release due to a change in the situation. Courts sometimes apply
Article 48 of the CCU, but often without sufficient justification, which can
lead to impunity for perpetrators.



The victim's refusal to press charges: Despite the legal prohibition,
some courts close proceedings on this basis, playing up the nature of
domestic violence crimes.

6.2. RECOMMENDATIONS
Improve legislation:

Consider amending Article 48 of the CCU to limit or prohibit its
application to crimes related to domestic violence, given their high
degree of public danger.

Ensure clear legislative norms that make it impossible to release
perpetrators from criminal liability on grounds that contradict
international standards and Ukraine's obligations.

Improve the qualifications of judges and law enforcement officials:

Organize specialized trainings and seminars for judges, prosecutors and
investigators on the specifics of handling domestic violence cases,
including the correct application of criminal and criminal procedure
laws.

To raise awareness of international standards and Ukraine's
obligations in the field of preventing and combating domestic violence.

Develop guidelines for judges and law enforcement officials on the
specifics of sentencing in domestic violence cases.

Ensure the rights of victims:

Guarantee access to quality legal aid and support them at all stages of
criminal proceedings.

Ensure an effective mechanism to protect victims from possible
pressure or manipulation by perpetrators, during the conclusion of
agreements or other procedural actions.



Strengthen control over the application of agreements:
Courts should scrutinize the voluntariness and initiative of victims when
entering into reconciliation and plea agreements.

Ensure that agreements comply with legal requirements and do not
violate victims' rights.

Prosecutorial oversight:

Prosecutors should make greater use of the right to appeal against
unlawful court decisions that contravene the law and international
standards.

Ensure proper supervision over the observance of the law at all
stages of criminal proceedings in domestic violence cases.

Monitoring and analysis of practice:

To systematically monitor judicial practice in future cases of domestic
violence to identify problematic aspects and their future solution.

Conduct regular analysis of statistical data to assess the
effectiveness of measures aimed at preventing and combating domestic
violence.

Public awareness and education:

Develop and implement information campaigns aimed at raising public
awareness of the problem of domestic violence and protection
mechanisms.

Include in educational programs the issue of preventing domestic
violence and developing non-violent behavior.

Cooperation with civil society organizations:

Involve non-governmental organizations in the process of providing
assistance to victims, developing and implementing rehabilitation
programs for offenders.



Support initiatives aimed at establishing shelters and assistance
centers for victims of domestic violence.

6.3. CONCLUSION

Domestic violence remains an acute social problem in Ukraine. The
analysis of court practice has shown that, despite some positive
developments, there are serious gaps in the legislation and its
application. Effective counteraction to domestic violence requires
coordinated action by all branches of government, professional
development of judges and law enforcement officers, and active
participation of civil society. Implementation of the proposed
recommendations will help strengthen the legal system, ensure justice
and protect the rights of victims.
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REVIEW

The analytical report was independently evaluated by Maria Mendzhul,
Doctor of Law, Professor of the State Higher Educational Institution
"Uzhhorod National University." The evaluation provided key
comments and recommendations for improving the report.

In particular, it was noted that the report covers a wide range of court
decisions from all regions of the country, which ensures the
representativeness of the data and contributes to an in-depth
understanding of court practice in domestic violence cases. The author
especially emphasizes the importance of studying the sentences imposed
and the frequency of their application, which is important for improving
law enforcement practice. At the same time, the reviewer draws attention
to the need for a more detailed analysis of the use of legal mechanisms for
exemption from criminal liability, such as reconciliation agreements and
effective remorse, as these tools can sometimes be used in violation of
victims' rights.

The report also notes that, following the 2020 legislative changes, the
reclassification of domestic violence as a "non-serious crime" has limited
the possibility of exemption from liability on the basis of reconciliation
or effective remorse, which is a positive trend in the context of
increasing the accountability of perpetrators.

Concluding the assessment, the reviewer makes constructive
suggestions for improving domestic violence legislation, in particular,
the need for courts to pay more attention to the voluntariness of
reconciliation agreements and to eliminate existing legislative gaps that
affect the effectiveness of victim protection.



